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 1.  TIME:  9:00   CASE#: MSC15-00678 
CASE NAME: JOHNSON VS. VOSS 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY ERIC ALLEN WISE, OLD SCHOOL AUTOWORKS, LLC 
* TENTATIVE RULING: * 
 
Denied. Plaintiff’s claims in this case were all grounded in tort (negligence) and were not “on the 
contract” such that they would be entitled to attorney fees incurred in pursuing the affirmative 
claims in their complaint. There was some discussion of the potential availability of a claim for 
attorney fees under the 4th and 5th causes of action in the Cross-Complaint in the context of the 
appropriate jury instructions to be submitted to the jury. The court did not, as Plaintiffs contend, 
rule that Defendants “could have been entitled to attorney’s fees” on those causes of action. 
Instead, the court suggested and counsel agreed that those causes of action and any 
corresponding claim for attorney’s fees or other expenses should be severed and argued to the 
court after any jury verdict. RT 50:25 to 51:16.   Since Plaintiffs prevailed on their affirmative 
claims before the jury with a finding of both active and gross negligence, the question of whether 
the express contractual indemnity claims in the Cross-Complaint were viable was moot.  
 
Plaintiffs could only be entitled to an award of attorney’s fees under CC §1717 if they would 
have been liable to Defendants under the lease for attorney’s fees if Defendants would have 
prevailed. Hsu v. Abbara (1995) 9 Cal. 4th 863, 871. The court finds that given the nature of the 
liability claims in this case, Defendants could not have presented a viable claim for attorney’s 
fees. The attorney’s fees clause in the lease is limited to actions: 1) by the landlord to recover 
rent; 2) by the landlord for breach of any obligation or other matter under the lease; and 3) by 
the tenant on any matter arising under the lease. None of the underlying liability claims 
presented by Plaintiff involved any of these categories of claims. The sole basis of liability 
presented to the jury was in tort for negligence independent of any rights or obligations under 
the lease. As such, Defendants would not have prevailed on any claim for attorney’s fees based 
of the lease provision had they prevailed at trial with respect to Plaintiffs’ affirmative claims. 
Plaintiffs as prevailing parties are also precluded from such relief. 

  

  

 2.  TIME:  9:00   CASE#: MSC15-00678 
CASE NAME: JOHNSON VS. VOSS 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION COUNSEL FOR 
PLAINTIFF’S FAILURE TO PAY JURY FEES OF $811.44 
* TENTATIVE RULING: * 
 
Vacated. 
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 3.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION FOR SANCTIONS AGAINST YEYECLUB, M LIU FOR 
MISLEADING JUDGE  /  FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Denied without prejudice. Plaintiff has made an insufficient showing of the Yang Wei declaration 
being fraudulent. Moreover, it is inappropriate to submit new evidentiary material with a reply 
brief and such new evidence will not be considered. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02094 
CASE NAME: DOE VS. DOE 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION OF 
DOCUMENTS  /  FILED BY PHILIP DOE 
* TENTATIVE RULING: * 
 
Denied. Defendant’s responses to both the original Request for Production served by mail from 
out of state on April 7, 2018 and the renewed Request for Production served by mail from out of 
state on July 12, 2018 were timely (30 days for response plus another 10 days because the 
document was served from out of state. CCP §2031.010 and §1013(a).  The objections in the 
Responses were appropriate and there is no evidence that Plaintiff has any additional 
responsive documents in her possession or control. Moreover, it is Defendant’s responsibility to 
keep the court and opposing counsel apprised of his mailing address throughout this litigation 
and Plaintiff is only required to serve pleadings on Defendant at the address properly noticed 
with the court. Defendant’s motion is without substantial justification. Sanctions awarded in the 
amount of $3,500. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS SIROTT 
HEARING ON MOTION TO STAY LITIGATION PENDING ARBITRATION 
FILED BY MATTHEW N. SIROTT, M.D. 
* TENTATIVE RULING: * 
 
              Defendants and Cross-Complainants Dr. Matthew N. Sirott, Arlene Sirott, and 
Dr. Robert Robles’ Motion to Stay Litigation Pending Resolution of Arbitration Proceedings is 
denied. 
 
   Defendants bring this motion pursuant to CCP § 1281.4 and CRC, Rule 3.515(f).    
Defendants argue that a critical issue in this 400 Taylor litigation is whether Dr. Sirott and 
Dr. Patel, who were the only two managers of both Taylor and CRTC, properly exercised their 
managerial responsibilities of both CRTC and Taylor with respect to the EBMOH lease proposal, 
another entity in which Patel was part owner.  The resolution of whether Dr. Patel violated the 
non-competition provision of the CRTC Operating Agreement, which is at issue in the 
arbitration, may be dispositive of the claims Patel has made against Sirott in the 400 Taylor 
litigation. Defendants argue that a stay of the 400 Taylor litigation will promote the ends of 
substantial justice and prevent wasting judicial resources on the 400 Taylor litigation.    
 
 Plaintiffs oppose the motion on the several grounds. First, the court may take judicial 
notice of the fact that it has not ordered the parties to litigation thereby establishing its 
jurisdiction of the matter in the pending arbitration. Under the circumstances CCP § 1281.4 is 
not applicable.  Secondly, CRC, Rule 3.515(f) does not apply, either.  Rule 3.515 is contained in 
the Chapter 7 relating to Coordination of Complex Actions. The court may take judicial notice 
that this litigation has not been deemed complex.   
 
 The statute and rule cited by Defendants are inapplicable and Defendants have not cited 
any authority mandating the stay of the 400 Taylor litigation.  So, whether the court orders a stay 
is left to its discretion. In its discretion, the court is denying the motion for stay.  
 
 The claims in this litigation are different from the claims being made in the arbitration.  
The focus on the 400 Taylor litigation is Sirott’s refusal to entertain EBMOH dba Epic’s lease 
proposal. Due to Sirott’s failure to accept the proposal from EBMOH, 400 Taylor lost significant 
income.  Also, some of the parties in the 400 Taylor litigation are not parties to CRTC 
Agreement giving rise to the arbitration proceeding. The arbitration will have no binding effect on 
them. 
 
 
Plaintiffs’ Request for Judicial Notice 
 
 Plaintiff request the court to take judicial notice of the following: 
1. Exhibit 1—Copy of Second Amended Complaint 
2. Exhibit 2—Court’s July 16, 2018 Order on Demurrer  
 The unopposed request is granted. 
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 7.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of SIROTT, M.D. 
FILED BY BIMAL PATEL M.D. 
* TENTATIVE RULING: * 
 
            Cross-Defendant Bimal Patel’s demurrer to the Second Amended Cross-Complaint in its 
entirety is sustained without leave to amend.  Cross-Complaint failed to allege facts sufficient 
to state a cause of action.   
 
 Cross-Defendant Patel demurs to Dr. Sirott’s entire Second Amended Cross-Complaint 
(“SACC”) on the ground that all of the causes of action fail to state facts sufficient to constitute 
those causes of action.  The SACC is a derivative suit brought by Dr. Sirott on behalf of 400 
Taylor, not CRTC. Cross-Defendant contends that, as a matter of law and based on indisputable 
facts, that there was no “CRTC Lease Proposal” ever made by CRTC to 400 Taylor.  As a 
result, there was no opportunity for Cross-Defendant Patel, as manager of 400 Taylor, to act on 
such proposal. No duty ever arose.   
 
 The deficiencies in the First Amended Cross-Complaint have not been cured.  The court 
refers the parties to the Court Order on Demurrer to First Amended Complaint filed on July 16, 
2018.  The Second Amended Cross-Complaint fails to state facts sufficient to constitute a cause 
of action. The Second Amended Cross-Complaint has alleged a presentation of the CRTC 
Lease Proposal to 400 Taylor.   
 
  Again, the allegations are based on Dr. Patel’s duty, as a manager of 400 Taylor 
Holdings, LLC, to consider the CRTC Lease Proposal. The First Cause of Action for breach of 
400 Taylor Operating Agreement identifies Patel’s conduct as “improperly refusing to approve 
the CRTC Lease Proposal,” by refusing to approve a lease of the vacant space to a suitable 
tenant; and by breaching the contractual duties of loyalty to 400 Taylor. (SACC, ¶66) 
 
 Sirott alleges in the Second and Third Causes of Action for breach of fiduciary duty and 
breach of the implied covenant that Patel knowingly acted against 400 Taylor’s interest, and on 
behalf of EBMOH, a party whose interests were adverse to 400 Taylor, by refusing to act 
promptly on the CRTC Lease Proposal and by refusing to lease the vacant premises for the 
highest price. (SACC, ¶¶72, 82.) 
 
 Sirott alleges in the Fourth Cause of Action for gross negligence that the delay and 
refusal by Patel to approve the CRTC Lease Proposal interfered with and precluded 400 Taylor 
from maximizing the economic benefits for itself and Members. (SACC, ¶90.) 
 
  As a matter of law and based on indisputable facts, no duty arose on the part of Patel 
because no “CRTC Lease Proposal” was ever presented to 400 Taylor.  As a result, there was 
no opportunity for Cross-Defendant Patel, as manager of 400 Taylor, to act on such proposal.   
 
 As discussed in the previous ruling, CRTC is a manager-managed limited liability 
company, with the management committee.  (Corp. Code § 17704.07(c); SACC, RJN, Exh. 1, 
Response to RFA Nos. 25 and 26.) Dr. Sirott has admitted that he and Dr. Patel are the 
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managers of CRTC and comprise the CRTC management committee. ¶¶22-23; (RJN ¶2, Exhibit 
B, RFA Nos. 25 and 26; RJN ¶6, Exh. F, CRTC Arbitration, ¶¶ 2 & 8.)     
 
         CRTC management committee never approved a proposal to lease the subject space at 
400 Taylor. (RJN, Exh.1, RFA No. 32.)  Dr. Sirott admitted that Dr. Patel prevented CRTC from 
approving any lease proposal.  (RJN, Exhibit. 4, Response to Form Interrogatory 17.1, RFA, No. 
30.)  The CRTC Operating Agreement requires the affirmative vote of both managers to 
constitute an action by CRTC.  (RJN ¶6, Exhibit F, CRTC Arbitration, Exh. 1 thereto, Section 
5.3(b).) Dr. Patel refused to approve any proposal by CTRC to construct a CyberKnife facility at 
the subject property.    
 
 Sirott has alleged Patel “wrongfully blocked” the CRTC Lease Proposal. The SACC lacks 
allegations as to the “wrongfulness” of Patel’s decision, as manager of CRTC, not to support the 
CRTC Lease Proposal.  Corp. Code § 17704.07 provides the following: 
 

 (c) In a manager-managed limited liability company, the following rules apply: 
(1) Except as otherwise expressly provided in this title, any matter relating to the 
activities of the limited liability company is decided exclusively by the managers. 
(2) Each manager has equal rights in the management and conduct of the 
activities of the limited liability company. 
(3) A difference arising among managers as to a matter in the ordinary course of 
the activities of the limited liability company may be decided by a majority of the 
managers of the limited liability company. 
(4) The consent of all members of the limited liability company is required to do 
any of the following: 
(A) Sell, lease, exchange, or otherwise dispose of all, or substantially all, of the 
limited liability company’s property, with or without the goodwill, outside the 
ordinary course of the limited liability company’s activities. 
 

 The allegations in the SACC and judicially noticeable matters show the purported CRTC 
Lease Proposal never advanced to presentation to the management of 400 Taylor. Thus, 
Cross-Complainant has not alleged facts demonstrating Dr. Patel, as a manager of 400 Taylor, 
breached an obligation under the Operating Agreement for 400 Taylor Holding, LLC.  
The demurrer is therefore sustained without leave to amend. 
 
Request for Judicial Notice 
 Pursuant to Evidence Code §§ 430.70, 452 and 453, Cross-Defendant requested the 
court to take judicial notice of the following: 

1. Exhibit A—Entry of Order on Demurrer to the First Amended Cross-Complaint 
2. Exhibit B—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Request for 

Admissions, Set Two.  
3. Exhibit C—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Form Interrogatories, 

Set Two. 
4. Exhibit D—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Request for 

Admissions, Set Two, No. 30. 
5. Exhibit E—Dr. Matthew N. Sirott’s Verified Amended Response to Plaintiffs’ Form 

Interrogatories, Set Two, No. 17.1 (re RFA No. 30.) 
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6. Exhibit F—Dr. Sirott’s & Dr. Robles’ August 25, 2017 Demand for Arbitration, AAA Case 
No. 0-17-0005-1120.)   

7. Exhibit G—The June 9, 2017 Lease between 400 Taylor and DVO. 
8. Exhibit H-The First Amended Cross-Complaint by Dr. Sirott 

  
 Request No. 1 is granted pursuant to Evidence 452(c). 
 
 Request Nos. 2-5 are unopposed. The court will take judicial notice of records such as 
admissions, answers to interrogatories, affidavits, and the like, where they contain statements 
inconsistent with the allegations in the complaint. (Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal.App.3d 593, 604-605.)     
 
 As to Request No. 7, pursuant to Evidence Code § 452(h), the court takes judicial notice 
of its existence and not the truth of matters contained therein. 
 
 As to Request Nos. 6 and 8, the court takes judicial notice of the existence of these 
documents, but not the truth of matters asserted therein. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS. JIM'S CALIFORNIA AUTO BODY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY JIM'S CALIFORNIA AUTO BODY, et al. 
* TENTATIVE RULING: * 
 
           Defendants Jim’s Auto Body, Inc., Karen Cox, and Darren Maltbie’s demurrer to the Third 
Amended Complaint is sustained. Any amendment shall be filed and served on or before 
November 22, 2018. 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.  For purposes of a demurrer, 
all properly pleaded facts are admitted as true. Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.  “If the complaint states a cause of action under any theory, regardless of the title 
under which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) The 
demurrer is sustained if the complaint fails to state a cause of action under any possible legal 
theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
 
2nd C/A—Breach of the Covenant of Good Faith and Fair Dealing 
 
 Defendants’ demurrer to the Second Cause of Action for Breach of the Covenant of 
Good Faith and Fair Dealing is sustained without leave to amend. Plaintiffs failed to allege 
facts sufficient to state a cause of action.  
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 Plaintiff alleges the employment contract contained an implied covenant of good faith 
and fair dealing by which Defendants promised to give full cooperation to Plaintiff and to refrain 
from doing any act which would prevent or impede Plaintiff from performing all the conditions of 
the contract. Plaintiff alleges Defendants breached the covenant by subjecting Plaintiff to 
arbitrary and dishonest performance evaluation, setting Plaintiff up so that it would appear there 
was good cause to fire Plaintiff, wrongfully terminating Plaintiff, and failing to follow its written 
personnel policies.   
 
 Defendants demur to the Second Cause of Action on the ground the Second Cause of 
Action merely realleges the same grievances as those alleged in the breach of contract cause of 
action and some of the allegations are identical. (See Guz v. Bechtel National, Inc. (2000) 24 
Cal.4th 317, 352.) Plaintiff has not created any additional remedies and the cause of action is 
superfluous.   
 
 Plaintiff opposes the motion arguing that some of the allegations in the Second Cause of 
Action differ from the allegations in the breach of contract cause of action.  However, the minor 
differences alleged in the Second Cause of Action fail to state a cause of action for breach of 
the implied covenant of good faith and fair dealing.  
 
 "Every contract imposes upon each party a duty of good faith and fair dealing in its 
performance and its enforcement." (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683.)  
As the Cal. Supreme Court pointed out in Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 
“the employer's personnel policies and practices may become implied-in-fact terms of the 
contract between employer and employee. If that has occurred, the employer's failure to follow 
such policies when terminating an employee is a breach of the contract itself.” (Ibid at p. 352.)  
The Court in Guz stated,  
 

 A breach of the contract may also constitute a breach of the implied 
covenant of good faith and fair dealing. But insofar as the employer's acts are 
directly actionable as a breach of an implied-in-fact contract term, a claim that 
merely realleges that breach as a violation of the covenant is superfluous. This is 
because, as we explained at length in Foley, the remedy for breach of an 
employment agreement, including the covenant of good faith and fair dealing 
implied by law therein, is solely contractual. In the employment context, an 
implied covenant theory affords no separate measure of recovery, such as tort 
damages. (Foley, supra, 47 Cal. 3d 654, 682-700.) Allegations that the breach 
was wrongful, in bad faith, arbitrary, and unfair are unavailing; there is no tort of 
“bad faith breach” of an employment contract. 
 

(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 352.)    
 
 The employment relationship is fundamentally contractual.  The Court in Foley 
concluded, in the absence of legislative direction to the contrary, that “contractual remedies 
should remain the sole available relief for breaches of the implied covenant of good faith and fair 
dealing in the employment context.”  (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 
696.)  
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  Plaintiff has cited no authority contrary to Foley and Guz. Plaintiff’s claim is superfluous 
of the breach of contract claim and Plaintiff has not alleged facts constituting a tortious breach of 
the implied covenant of good faith and fair dealing.  Therefore demurrer is therefore sustained.   
 
 
 3rd C/A—Termination in Violation of Public Policy 
 
 Defendants’ demurrer to the Third Cause of Action for Termination in Violation of the 
Public Policy (the basis of age discrimination) is sustained with leave to amend. Plaintiffs 
failed to allege facts sufficient to state a cause of action.  
 
 In the Third Cause of Action, Plaintiff, 51 years old at the time of his discharge, alleges 
Jim’s Auto discriminated against him on basis of age, therefore his discharge was in violation of 
public policy.  The parties previously stipulated to Plaintiff’s dismissal of FEHA claims because 
they were time barred.     
 
 Defendants demur on the ground Plaintiff pleads no facts to establish a causal link 
between his age and his termination.  There are no facts which demonstrate Plaintiff was 
terminated because of his age. Defendants cite Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 
1238, 1258.  In Turner, plaintiff’s whistle blower claim failed because he could not demonstrate 
the required nexus between his reporting of alleged statutory violations and his allegedly 
adverse treatment. (Ibid.) 
 
  Plaintiff Zukowski argues Defendants’ reliance on Turner is misplaced as that case says 
nothing about the pleading standards for an age discrimination claim. Plaintiff’s observation that 
Turner did not involve age discrimination or standards for pleading such a claim is correct.  
However, Defendants cite the case for the proposition that the complaint must allege a nexus 
between the adverse treatment and the statutory violation.   
Here, in order to plead the ultimate facts sufficient to survive a demurrer, Plaintiff must facts 
showing his termination was causally linked to his age.  Instead, Plaintiff pled in conclusory 
language that Defendants discriminated against him on the basis of age and discharged him 
because of his age.  
 
 
4th C/A—Termination in Violation of Public Policy  
 
 Defendants’ demurrer to the Fourth Cause of Action for Termination in Violation of Public 
Policy is sustained with leave to amend.  Plaintiffs failed to allege facts sufficient to state a 
cause of action.  
 
 In the Fourth Cause of Action, Plaintiff alleges he was harassed and discharged because 
he complained to Defendant Jim’s Auto Body about Defendants’ unfair business practices, 
including performing substandard repairs, discriminating against particular clients, and failing to 
pay employees for attending mandatory certified training classes. 
 
 Defendants demur to this cause of action on the ground Plaintiff failed to identify with 
specificity the underlying public policy allegedly violated.  Defendants have to guess at the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/01/18 

 
 

- 9 - 

nature of public policies involved.  (See Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 
1257.)      
  
 Again, Plaintiff argues the reliance on Turner is misplaced because that case is factually 
distinguishable. Plaintiff misses the point.  Defendants cite Turner for the general proposition 
that: “In order to sustain a claim of wrongful discharge in violation of fundamental public policy, 
[the plaintiff] must prove that his dismissal violated a policy that is (1) fundamental, (2) beneficial 
for the public, and (3) embodied in a statute or constitutional provision.” (Turner v. Anheuser-
Busch, Inc. (1994) 7 Cal.4th 1238, 1256.)   
 
 Here, Plaintiff has not alleged the basis of the public policy allegedly violated. “The public 
policy exception to the right to terminate an employee at will must be found in either a 
constitutional or statutory provision; (2) ‘[W]hile an at-will employee may be terminated for no 
reason, or for an arbitrary or irrational reason, there can be no right to terminate for an unlawful 
reason or a purpose that contravenes fundamental public policy.’ [Citation.]” (Jennings v. 
Marralle (1994) 8 Cal.4th 121, 130.)    
 
 
6th C/A—Defamation  
 
 Defendants’ demurrer to the Sixth Cause of Action for Defamation is sustained with 
leave to amend. Plaintiffs failed to allege facts sufficient to state a cause of action.  
 
 Plaintiff alleges Defendants, acting within the scope of their employment, caused to be 
published false and unprivileged communications tending to directly injury Plaintiff.  Particularly, 
Plaintiff alleges Defendants told co-workers, third parties, and subsequent employers that 
Plaintiff was terminated for cause because he was an incompetent employee. 
 
  “Defamation is an invasion of the interest in reputation. The tort involves the intentional 
publication of a statement of fact which is false, unprivileged, and has a natural tendency to 
injure or which causes special damage. [Citations.] Publication, which may be written or oral, is 
defined as a communication to some third person who understands both the defamatory 
meaning of the statement and its application to the person to whom reference is made.” (Ringler 
Associates Inc. v. Maryland Casualty Co. (2000) 80 Cal.App.4th 1165, 1179.)    
 
 Defendants demur to this defamation cause of action on the ground Plaintiff failed to 
allege specific facts to show how he suffered any harm to his business, profession, or 
occupation as a result of communications from Defendants. Failure to allege damages suffered 
is ground to sustain demurrer to defamation claim. 
 
 Plaintiff argues Defendants cite no authority for requiring Plaintiff to plead the ultimate 
facts on which his defamation claim is based.  He notes that California has a notice pleading 
system. In response Defendants argue the Supreme Court has stated otherwise: “It has been 
consistently held that ‘a plaintiff is required only to set forth the essential facts of his case with 
reasonable precision and with particularity sufficient to acquaint a defendant with the nature, 
source and extent of his cause of action.” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 [internal quotation marks omitted.])    
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             Plaintiff has not allege facts showing special damages, an element of the defamation 
cause of action.  The demurrer is therefore sustained.    
 
 
7th C/A—Violation of Labor Code § 1050 
 
 Defendants’ demurrer to the Seventh Cause of Action is sustained with leave to 
amend. Plaintiffs failed to allege facts sufficient to state a cause of action.  
 
 Labor Code § 1050 provides: 

Any person, or agent or officer thereof, who, after having discharged an 
employee from the service of such person or after an employee has voluntarily 
left such service, by any misrepresentation prevents or attempts to prevent the 
former employee from obtaining employment, is guilty of a misdemeanor. 

 
 Plaintiff alleges Defendants breached the statute by telling subsequent potential 
employers that Plaintiff was terminated because he was incompetent and did not work well with 
co-workers.   
 
 Defendants demur to the Seventh Cause of Action on the ground the cause of action is 
not pled with the requisite particularity.  Plaintiff has not pled any facts that suggest Plaintiff ever 
applied to any other places of employment, or that any potential employer ever contacted 
Defendants for job reference.  Plaintiff failed to allege facts that he was actually denied a job or 
suffered any negative consequences as a result of the misrepresentations. 
 
 Moreover, “Labor Code section 1050 applies only to misrepresentations made to 
prospective employers other than the defendant. It does not apply to misrepresentations made 
by employees of the defendant to other of the defendant's employees.” (Kelly v. General 
Telephone Co. (1982) 136 Cal.App.3d 278, 288.)  Plaintiff has not allege facts showing 
misrepresentations made to prospective employers.  The demurrer is therefore sustained. 
 
 
8th C/A—Negligence (Against all Defendants except Cox and Maltbie)  
 
 Defendants’ demurrer to the Eighth Cause of Action for Negligence is sustained with 
leave to amend. Plaintiffs failed to allege facts sufficient to state a cause of action.  
 
 Plaintiff alleges Defendants had a duty as owners, to exercise reasonable care in 
ownership, management and operation of Jim’s Auto Body.  Plaintiff alleges Defendants had a 
duty to exercise reasonable care to protect Plaintiff from injury.  Defendants failed to perform 
their duties in a proper manner and Plaintiff was injured when he was wrongfully harassed, 
retaliated against, and terminated. 
 
 Defendants note that Plaintiff appears to pleading a claim for negligent hiring and 
supervision.  Plaintiff failed to allege facts sufficient to state a claim because Plaintiff failed to 
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allege that Jim’s Auto body knew or should have known that Defendants Cox and Maltbie or any 
other employee created a particular risk of the alleged harm that Plaintiff allegedly suffered.   
 
 Plaintiff opposes the demurrer, arguing Defendants cited no authority that states in order 
to prevail in a case of negligent hiring, the plaintiff must prove that the employer knew or should 
have known the employee was incompetent or unfit.  The court disagrees with Plaintiff. 
 
 “A tort involves a violation of a legal duty, imposed by statute, contract or otherwise, 
owed by the defendant to the person injured. Without such a duty, any injury is an injury without 
wrong. [Citation.] A person is ordinarily not liable for the actions of another and is under no duty 
to protect another from harm, in the absence of a special relationship of custody or 
control.”(Roman Catholic Bishop v. Superior Court (1996) 42 Cal.App.4th 1556, 1564.)   
  
 "An employer may be liable to a third person for the employer's negligence in hiring or 
retaining an employee who is incompetent or unfit…” (Federico v. Superior Court (1997) 59 
Cal.App.4th 1207, 1213.)  To state a claim, “Negligent supervision requires an employer 
supervising an employee; who is incompetent or unfit; the employer had reason to believe 
undue risk of harm would exist because of the employment; and the harm occurs.” (Albert v. 
Mid-Century Ins. Co. (2015) 236 Cal.App.4th 1281, 1292.)   
 
            “‘Liability results . . . not because of the relation of the parties but because the employer 
antecedently had reason to believe that an undue risk of harm would exist because of the 
employment. . . .' (Rest.2d Agency, supra, § 213, com. d., italics added.)’”  (Federico v. Superior 
Court (1997) 59 Cal.App.4th 1207, 1213-1214.)    
 
 Plaintiff has not alleged facts showing Jim’s Auto Body had knowledge of the employee’s 
unfitness or reason to believe the employees would cause harm to Plaintiff.  The demurrer is 
sustained with leave to amend. 
  
 
9th C/A—Intentional or Reckless Infliction of Severe Emotional Distress 
 
 Defendant demurrer to the Ninth Cause of Action for Intentional or Reckless Infliction of 
Severe Emotional Distress is sustained with leave to amend.  Plaintiffs failed to allege facts 
sufficient to state a cause of action.  
 
 Plaintiff alleges he was in a vulnerable position because of the lack of power in the 
relationship with Defendants.  Plaintiff depended on his employment as a source of income and 
his self-esteem.  Defendants intentionally tried to humiliate and degrade Plaintiff so that he 
would not complain about their abuse and unfair treatment.   
 
 Defendants demur on the ground the cause of action failed to plead conduct that was 
“outrageous.”  “A cause of action for intentional infliction of emotional distress exists when there 
is ‘(1) extreme and outrageous conduct by the defendant with the intention of causing, or 
reckless disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering 
severe or extreme emotional distress; and (3) actual and proximate causation of the emotional 
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distress by the defendant's outrageous conduct.’ [Citations]” (Hughes v. Pair (2009) 46 Cal.4th 
1035, 1050-1051, internal quotation marks omitted.)      
 
 “A defendant's conduct is ‘outrageous’ when it is so ‘extreme as to exceed all bounds of 
that usually tolerated in a civilized community.’” (Ibid.) “And the defendant's conduct must be 
‘intended to inflict injury or engaged in with the realization that injury will result.’” (Ibid.) 
 
 Defendants argue the personnel management decisions or conclusory statements that 
such decisions were outrageous conduct is insufficient to plead a cause of action of intentional 
infliction of emotional distress.    
 
   “An essential element of such a claim is a pleading of outrageous conduct beyond the 
bounds of human decency. [Citations.]  Managing personnel is not outrageous conduct beyond 
the bounds of human decency, but rather conduct essential to the welfare and prosperity of 
society. A simple pleading of personnel management activity is insufficient to support a claim of 
intentional infliction of emotional distress, even if improper motivation is alleged.” (Janken v. GM 
Hughes Electronics (1996) 46 Cal.App.4th 55, 80.)    
 In the Opposition, Plaintiff argued that Defendants’ conduct was more than a simple 
personnel management decision.  Plaintiff alleged Defendants tried to humiliate and degrade 
him.     
 
 Here, Plaintiff has not alleged facts showing Defendants’ conduct exceeded the bounds 
of human decency. Nor has plaintiff alleged facts showing extreme emotional distress.   
 
 Additionally, Defendants argue the demurrer should be sustained because workers’ 
compensation provides the exclusive remedy, even if Plaintiffs could allege a cause of action for 
infliction of emotional distress. “The alleged wrongful conduct, however, occurred at the 
worksite, in the normal course of the employer-employee relationship, and therefore workers' 
compensation is plaintiffs' exclusive remedy for any injury that may have resulted. (Miklosy v. 
Regents of University of California (2008) 44 Cal.4th 876, 902.)    
 
 The demurrer is sustained with leave to amend. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS JIM'S CALIFORNIA AUTO BODY 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY JIM'S CALIFORNIA AUTO BODY, et al. 
* TENTATIVE RULING: * 
 
             Pursuant CCP §§ 435 and 436, Defendants move to strike to strike portions of the Third 
Amended Complaint. “The court may, upon a motion made pursuant to Section 435, or at any 
time in its discretion, and upon terms it deems proper (a) Strike out any irrelevant, false, or 
improper matter inserted in any pleading.” 
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 Defendants’ motion to strike is granted in part and denied in part. The court rules 
as follows: 
 
Paragraph 15 at 7:6-10 
 
 Defendants seek to strike allegations in the breach of contract cause of action relating to 
Plaintiff’s allegation of independent consideration for the implied employment contract on the 
ground the allegations are irrelevant.  “An implied-in-fact contract term of employment security 
stands on equal footing with express terms, and no independent consideration or express 
manifestation of mutual assent is required.”  (Asmus v. Pacific Bell (2000) 23 Cal.4th 1, 30.)  
   
 Plaintiff opposes the motion, arguing Asmus merely stated that it is not necessary to 
allege independent consideration.  
 
 In its discretion, the court declines to strike the allegations in ¶15.   
 
Entirety of the Second Cause of Action for Breach of Implied Covenant of Good Faith and Fair 
Dealing 
 
 Defendants move to strike the entire cause of action as it superfluous and irrelevant.  
The court sustained demurrer without leave to amend.  The motion to strike is granted.    
 
Defendants’ Intent in Plaintiff’s Sixth Cause of Action for Defamation (¶48, 15:20-25) 
 
 Defendants move to strike ¶48 on the ground the allegations are irrelevant to a 
defamation cause of action.  Plaintiff opposes the motion, arguing that while it is not necessary 
to allege intent to injure to prove a defamation claim at trial, that the not mean it is improper in 
order to buttress that claim and to support punitive damages. 
 
  The motion to strike is denied. 
 
Allegations in Thirteen Cause of Action for Unfair Business Practices (25:17-22) 
 
 Defendants seek to strike the words, “wrongfully terminating employees as alleged 
above” in ¶86. Defendants argue Plaintiff has failed to state a cause of action for wrongful 
termination as argued in the demurrer.   
 
 The court sustained the demurrer with leave to amend as to the 3rd and 4th Causes 
of Action for Termination in Violation of Public Policy.  The motion to strike is denied 
without prejudice. 
 
Inapplicable and Inappropriate Damages 
 
1.  Defendants seek to strike the words, “and 266.5” from ¶E (TAC, 30:42) on the ground there 
is Private Attorney General Act (“PAGA”) cause of action.  Also PAGA claims are subject to one-
year statute of limitations and if Plaintiff asserts such a claim it would be time barred. Plaintiff 
agrees.  The motion to strike is granted. 
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2.  Defendants seek to strike the words “and California Labor Code § 2698 et seq.” from ¶J 
(TAC, 30:22)  
 For reasons stated above in Item No. 1 of this section, the motion to strike is granted. 
 
3. Defendants seek to strike Paragraph N in its entirety (TAC, 31:9-15.)   
 
 Defendants move to strike the claim for punitive damages on the ground it is an 
unavailable remedy because Plaintiff failed to pled facts demonstrating Defendants acted with 
malice, fraud, or oppression. “Not only must there be circumstances of oppression, fraud or 
malice, but facts must be alleged in the pleading to support such a claim.” (Grieves v. Superior 
Court (1984) 157 Cal.App.3d 159, 166.)  Defendants also moves to strike on the ground punitive 
damages cannot be recovered, as a matter of law, in a breach of contract claim, failure to pay 
overtime claim, failure to provide mandated meal periods, or for violations of the unfair 
competition law. 
 
 Defendants’ motion to strike punitive damages is granted with leave to amend.  
 
  A motion to strike may be used to attack claims for damages that are not supported by 
the cause of action pleaded.  The motion to strike may lie where the facts alleged do not rise to 
the level of “malice, fraud or oppression” required to support a punitive damages award. (See 
Turman v. Turning Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)  Section 3294 
defines malice, oppression and fraud as follows:   
 

(1) “Malice” means conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a 
willful and conscious disregard of the rights or safety of others. 
(2) “Oppression” means despicable conduct that subjects a person to cruel and 
unjust hardship in conscious disregard of that person’s rights. 
(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury. 

  
  Furthermore, Civil Code section 3294, subdivision (b) sets forth the circumstances under 
which an employer may be held liable for punitive damages based upon acts of an employee. 
They include the employer's (1) advance knowledge of the employee's unfitness; (2) 
authorization or ratification of the wrongful conduct; and (3) personal culpability. Moreover, a 
corporate employer may be liable only if the knowledge, authorization, ratification or act was on 
the part of an officer, director or managing agent of the corporation.” (Grieves v. Superior Court 
(1984) 157 Cal.App.3d 159, 167.) 
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10.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS. JIM'S CALIFORNIA AUTO BODY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC17-00868 
CASE NAME: SAMMAN VS. WHITTEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC17-00868 
CASE NAME: SAMMAN VS. WHITTEN 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of T.J. WHITTEN 
FAMILY, LLC  /  FILED BY MEDALLION LANDSCAPE MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Cross-Defendant Medallion Landscape 
Management, Inc. (“Medallion” or “Cross-Defendant”). The Demurrer relates to the Second 
Amended Cross-Complaint (“SACC”) filed by Cross-Complainant T.J. Whitten Family, LLC 
(“Whitten” or “Cross-Complainant”). The SACC pleads causes of action for (1) equitable 
indemnity, (2) total indemnity, (3) contribution, and (4) declaratory relief.  

Cross-Defendant demurs pursuant to Civil Procedure § 430.10(e) on the grounds that Cross-
Complainant’s equitable indemnity claim is precluded by the “hold harmless” provision of the 
parties’ contract and as a consequence its claims for total indemnity and declaratory relief 
also fail. 

For the following reasons, the Demurrer is overruled. Cross-defendant to file an answer by 
November 16, 2018. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
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complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.  

Analysis 

As a threshold issue, Cross-Defendant contends that equitable indemnity is not a proper cause 
of action when there is a valid, enforceable contract which deals with the rights and 
responsibilities of the parties in the case of a third party claim. Mot. at 5:15-18. Medallion relies 
on Markley v. Beagle and Rossmoor Sanitation, Inc. v. Pylon, Inc. for its contention that 
Whitten’s equitable indemnity claim is improper. (1967) 66 Cal.2d 951 and (1975) 13 Cal.3d 
622, respectively. Pursuant to those cases, Medallion argues, “once parties create such an 
agreement, their rights and duties to one another are then ruled by that agreement as opposed 
to the laws of equitable indemnity and comparative negligence.” Reply at 2:25-27. Specifically, 
Medallion points to page 2 of exhibit A, which following the enumerated terms, reads: 

THIS PROPOSAL IS SUBMITTED IN DUPLICATE, PLEASE DATE AND SIGN 
THE ORIGINAL AND RETURN IT TO THE ‘CONTRACTOR.’ Signature will 
constitute a contract. By signing the agreement the property owner or authorized 
agent shall hold Medallion Landscape Management, Inc. harmless from any 
claims or demands arising out of any act or occurrence in conjunction with this 
service. 

The page is executed and is followed by a multi-page document entitled “Landscape 
Maintenance Contract Specifications.” SACC, Ex. A. That document is also executed. 

Whitten responds that “[t]he contract itself is vague, ambiguous, and inconsistent; and, was 
drafted by cross-defendant.” Opp. at 3:21-22. Where an ambiguous contract is attached and 
incorporated into the complaint, the party pleading is only required to allege in a complaint the 
meaning which the party ascribes to that contract. Southern Pacific Land Co. v. Westlake 
Farms, Inc. (1987) 188 Cal.App.3d 807, 817 (citing Connell v. Zaid (1969) 268 Cal.App.2d 788, 
794-795) (“[Where] ‘a pleaded instrument is, because of the uncertainty of the language in 
which it is expressed, susceptible of more than one construction as to its nature or as to the 
purpose intended by the parties to be attained by it, . . . the construction of the party pleading 
it should be accepted, if such construction be reasonable” in considering a pleading attacked 
by general demurrer.”) (citation omitted). Here, cross-complainant clearly does not ascribe 
the same meaning to the hold harmless provision as cross-defendant, given that it has alleged 
causes of action for equitable and total indemnity. As a consequence, the Court declines 
to sustain the Demurrer on the basis that Whitten’s claims are precluded by the 
“hold harmless” clause. 

Equitable and total indemnity 

Generally, the elements of a cause of action for equitable indemnity are: (1) the same harm for 
which claimant may be held liable; (2) is properly attributable wholly or partly to defendant or 
cross-defendant. Platt v. Coldwell Banker Residential Real Estate Services (1990) 217 
Cal.App.3d 1439, 1445, fn. 7. 

Here, the SACC alleges that the trip and fall which is the subject of the underlying Complaint 
took place “on property owned by Cross-complainant, but maintained by Cross-Defendants, 
Medallion Landscape Management, Inc. and Moes 1-20 pursuant to the ‘Contract Agreement’ 
attached hereto as Exhibit ‘A’ and incorporated herein by reference.” SACC at ¶ 4. The SACC 
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further alleges that “Pursuant to the Section V Debris Removal of the ‘Contract Agreement’ 
attached hereto, Cross-Defendant and Moes 1-20 owed a duty to inspect and remove litter from 
the bioswale, including the rebar upon which plaintiff allegedly tripped and fell.” Id. Cross-
complainant alleges that cross-defendant failed to properly inspect and remove the rebar 
pursuant to their agreement, and as a consequence is “responsible for the events and damages 
referred to in the Complaint.” Id. 

Cross-complainant has alleged sufficient facts to state causes of action for equitable and 
total indemnity. 

Contribution 

Cross-defendant did not demur to the Cross-complainant’s cause of action for contribution. 

Declaratory Relief 

Cross-complainant’s declaratory relief claim is derivate of its claims for equitable and total 
indemnity and contribution. For the reasons described above, the cross-complainant 
has alleged sufficient facts to state causes of action for equitable and total indemnity. As a 
consequence, cross-complainant has also alleged sufficient facts to state a cause of action for 
declaratory relief. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01118 
CASE NAME: REYENGA VS. FISHER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY VERONICA REYENGA FISHER, et al. 
* TENTATIVE RULING: * 
 
Defendants Veronica Fisher, et al. move for summary adjudication of plaintiff Alex Reyenga 
(“Reyenga”)’s causes of action for quiet title (first cause of action), declaratory relief (second 
cause of action), breach of contract (third cause of action), bad faith denial of contract (fourth 
cause of action), fraud (sixth cause of action), and specific performance (seventh cause of 
action).  The motion is granted. 
 
In 2009, the parties entered into an “Installment Promissory Note,” wherein the parties agreed 
that Reyenga would make monthly payments over a thirty year period in exchange for 
ownership of the property in question.  Reyenga asserts that this contract was breached when 
defendants filed an eviction notice.  However, the agreement did not follow the Civil Code 
requirements for real property sales contracts. 
 
“A real property sales contract is an agreement in which one party agrees to convey title to real 
property to another party upon the satisfaction of specified conditions set forth in the contract 
and that does not require conveyance of title within one year from the date of formation of the 
contract.”  (Civ. Code § 2985.)  “Every real property sales contract entered into after January 1, 
1966, shall contain a statement of: (a) [t]he number of years required to complete payment in 
accordance with the terms of the contract” and “(b) [t]he basis upon which the tax estimate is 
made.”  (Civ. Code § 2985.5.) 
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Here, the contract did not require the conveyance of title within one year of the date of the 
formation of the contract.  In addition, the contract did not provide the basis upon which the tax 
estimate was made.  Therefore, the Court concludes that the contract is invalid, and Reyenga’s 
causes of action for breach of contract and specific performance have no basis.  Moreover, 
Reyenga has not shown that he has any ownership interest in the property apart from a valid 
contract.  Thus, his causes of action for quiet title and declaratory relief fail as well.   
 
Reyenga argues that the absence of the tax estimate provision is not fatal to the agreement 
because courts are to favor the enforcement of contracts if the parties’ intentions can feasibly be 
carried out.  (See Burrow v. Timmsen (1963) 223 Cal.App.2d 283, 288; Patel v. 
Liebermensch (2008) 45 Cal.4th 344, 351.)  However, in each of the cases Reyenga cited, the 
parties did not omit any terms that were statutorily required to be in the written agreement.  In 
contrast, the contract entered into here was in violation of Civil Code section 1985.5, rendering it 
void from the outset.  Accordingly, the motion is granted as to the breach of contract, specific 
performance, quiet title, and declaratory relief causes of action. 
 
Reyenga concedes that the causes of action for fraud and bad faith denial of contract should be 
dismissed, so the motion is granted as to these causes of action.   
 
Judicial Notice 
 
Defendants’ request for judicial notice of Reyenga’s verified complaint is granted. 

 

  

14.  TIME:  10:00   CASE#: MSC17-01345 
CASE NAME: OLSON VS. SHANNON B. JONES LAW GROUP 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT 
FILED BY SANDRA VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
            Cross-Defendant Sandra J. Vella-Andrade Demurrer to the Second Amended Complaint 
is sustained in part and overruled in part.  
 
  Any amendments shall be file on or before November 22, 2018. 
 
 
Ninth C/A—Breach of Fiduciary Duty/The Duty of Loyalty 
 
 Cross-Defendant’s demurrer to the Ninth Cause of Action for breach of fiduciary duty is 
sustained with leave to amend.  
 
 Cross-Complainant, Shannon B. Jones Law Group, Inc. (“SBJLG”) alleges Sandra Vella-
Andrade (“SVA”) was the Controller of SBJLG from approximately August 2010 through January 
2016.  Her responsibilities included handling all financial matters for the law group.  SBJLG 
alleges she had a fiduciary duty of loyalty. She breached the duty by approving alleged overtime 
work by Olson without disclosing the fact to SBJLG and failing to disclose Olson’s failure to 
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account for her lunch breaks.  (Working overtime was strictly prohibited as an office policy 
unless approved by Shannon B. Jones in writing.) Additionally, SVA secretly provided Olson’s 
time cards to Olson without SBJLG’s knowledge or approval.   
 
  Cross-Defendant SVA demurs to Ninth Cause of Action on several grounds: (1) on the 
ground the SACC provides no facts that establishes SVA was a fiduciary of SBJLG.  (2) the 
claim is time barred; (3) the cause action is uncertain; and (4) another action is pending 
between the parties. 
 
   A. Breach of Fiduciary Duty/ Duty of Loyalty 
 
  “The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 
fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the 
breach.” (Broadway Victoria, LLC v. Norminton, Wiita & Fuster (2017) 10 Cal.App.5th 1185, 
1192.) “The beneficiary of the trust has the initial burden of proving the existence of a fiduciary 
duty and the trustee's failure to perform it; the burden then shifts to the trustee to justify its 
actions.”  (Lamonte v. Sanwa Bank Cal. (1996) 45 Cal.App.4th 509, 517.)   
 
  “The essence of a fiduciary or confidential relationship is that the parties do not deal on 
equal terms, because the person in whom trust and confidence is reposed and who accepts that 
trust and confidence is in a superior position to exert unique influence over the dependent 
party.” (Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 383.)  “Technically, a fiduciary 
relationship is a recognized legal relationship such as guardian and ward, trustee and 
beneficiary, principal and agent, or attorney and client…” (Barbara A. v. John G. (1983) 145 
Cal.App.3d 369, 382-383.)    
 
 Here, SBJLG has not alleged facts establishing the existence of a fiduciary relationship.  
While the Second Amended Cross-Complaint alleges SVA was the controller and handled all of 
the finances, SBJLG has alleged no facts demonstrating SVA held a superior position to SBJLG 
and that SVA had the ability to exert unique influence over SBJLG.  Cross-Defendant describes 
her position as merely being an employee who collects and sends timecards to a third-party 
payroll vendor.  Cross-complainant has not allege facts establishing the existence of a 
fiduciary relationship.    
 
 As to the duty of loyalty, “Every employee owes his or her employer duties of undivided 
care and loyalty. [Citation.]”   (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 74.) 
The duty expands the term of employment. (Fowler v. Varian Assocs. (1987) 196 Cal.App.3d 
34, 41.)   “California law does not authorize an employee to transfer his loyalty to a competitor.” 
(Ibid.) The duty of loyalty is breached, and the breach ‘may give rise to a cause of action in the 
employer, when the employee takes action which is inimical to the best interests of the 
employer.’[Citation.]” (Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 414.)   
 
 Here, Cross-Complainant has not made any allegations that SVA used her position of 
trust and confidence and information to benefit herself or help a competitor of SBJLG.   
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  B. Statute of Limitations 
 
  Cross-Defendant argues that the breach of fiduciary claim is time barred under the 
statute of limitation set forth at CCP § 335.1.  The SACC alleges SVA’s actions occurred as 
employee of SBJLG, which at the earliest occurred 8 years ago and the latest, 2 ½ years ago.  
Cross-complainant has alleged facts demonstrating the application of delayed discovery. 
 
 The court declines to sustain the demurrer on this ground.  First, CCP § 335.1 is not 
applicable to the claim, as it governs personal injury and wrongful death.  Secondly, “a demurrer 
based on a statute of limitations will not lie where the action may be, but is not necessarily, 
barred. [Citation.] In order for the bar of the statute of limitations to be raised by demurrer, the 
defect must clearly and affirmatively appear on the face of the complaint; it is not enough that 
the complaint shows that the action may be barred. [Citation.]"  (Gordon v. Law Offices of 
Aguirre & Meyer (1999) 70 Cal.App.4th 972, 976.) 
 
 
 C. Lacks Certainty 
 
 The court declines to sustain the demurrer on this ground. “A demurrer for uncertainty is 
strictly construed, even where a complaint is in some respects uncertain, because ambiguities 
can be clarified under modern discovery procedures.” (Khoury v. Maly's of California, Inc. (1993) 
14 Cal.App.4th 612, 616.)  The cross-complaint is certain enough that Cross-Defendant can 
reasonably respond.    
 
 
 D. Another Action Pending 
 
 A demurrer may lie where “There is another action pending between the same parties on 
the same cause of action.” [CCP § 430.10(c)] The court is inclined to sustain the demurrer on 
this separate and independent ground.  Cross-Complainant alleges a breach of fiduciary cause 
of action against SVA in the Sixth Cause of Action of the First Amended Cross Complaint filed in 
the action, Sandra J. Vella-Andrade v. Shannon B. Jones, et al, Case No. C16-01673. 
  
 
Tenth C/A—Misrepresentation and Concealment 
 
 Cross-Defendants’ demurrer to the Tenth Cause of Action for Misrepresentation and 
Concealment is overruled. 
 
 SBJLG alleges SVA actively concealed and misrepresented the actual time Olson 
worked for SBJLG; the claimed overtime; and the fact that SVA increased Olson’s time, at least 
one time, on a time sheet to create overtime without SBJLG’s permission. 
 
  Cross-Defendant demurs on the ground the allegations failed to meet the heightened 
pleading standard for claims sounding in fraud.  SBJLG has not alleged any facts or information 
that would enable SVA to ascertain what SBJLG alleges constitutes the fraud.  Absent are facts 
of how, when, where, and by what means the misrepresentations were made.   
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 The elements of a cause of action for fraud based on concealment are: “‘(1) the 
defendant must have concealed or suppressed a material fact, (2) the defendant must have 
been under a duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally 
concealed or suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must 
have been unaware of the fact and would not have acted as he did if he had known of the 
concealed or suppressed fact, and (5) as a result of the concealment or suppression of the fact, 
the plaintiff must have sustained damage. [Citation.]’ [Citation.]”  (Kaldenbach v. Mutual of 
Omaha Life Ins. Co. (2009) 178 Cal.App.4th 830, 850.” 
 
 “Causes of action for intentional and negligent misrepresentation sound in fraud and, 
therefore, each element must be pleaded with specificity. [Citation.]  However, ‘the requirement 
of specificity is relaxed when the allegations indicate that ‘the defendant must necessarily 
possess full information concerning the facts of the controversy’ [citations] or ‘when the facts lie 
more in the knowledge of the’ defendant. (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 158.)”  (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 
1166-1167.) 
 
 Here, the allegations are sufficient.  The allegations indicate that that the facts lie more in 
Cross-Defendant’s knowledge. Therefore the demurrer is overruled. 
 
 
11th C/A—Implied and Equitable Indemnity 
 
 SBJLG alleges Vella-Andrade inappropriately approved Olson’s alleged overtime, 
fraudulently increased Olson’s time to create an overtime situation; and failed to advise SBJLG 
of Olson’s overtime.  SBJLG denied that it is liable to pay any damages to Olson, but if it is 
liable, it is entitled to be indemnified by SVA.  
 
  Cross-Defendant demurs to the 11th Cause of Action on the ground SBJLG unilaterally 
added this new claim for implied and equitable indemnity without the consent of the parties or 
with leave of Court.  “It is well settled that a wholly different and distinct cause of action may not 
be set up in an amended complaint.” (Baker v. Littman (1956) 138 Cal.App.2d 510, 515.)     
 
 The court is sustaining the demurrer on the ground SBJLG added the wholly new 
cause of action without leave of court.  On May 3, SBJLG’s motion for leave to file First 
Amended Cross-Complaint was granted and the amended cross-complaint was filed on May 4, 
2018.  On May 29, Cross-Defendant Payroll filed an Answer.  On May 31, Olson filed her 
Answer.  On June 8th, SVA filed a demurrer.  While the demurrer was pending Cross-Defendant 
“elected” to file the Second Amended Complaint on July 18.  Notice of the Election was filed on 
July 19th.   
 
 CCP § 472 provides: 
 

 A party may amend its pleading once without leave of the court at any 
time before the answer, demurrer, or motion to strike is filed, or after a demurrer 
or motion to strike is filed but before the demurrer or motion to strike is heard if 
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the amended pleading is filed and served no later than the date for filing an 
opposition to the demurrer or motion to strike. A party may amend the pleading 
after the date for filing an opposition to the demurrer or motion to strike, upon 
stipulation by the parties. The time for responding to an amended pleading shall 
be computed from the date of service of the amended pleading. 
  

 Weil & Brown, et al. Cal. Practice Guide: Civ. Pro. Before Trial (Rutter Group 2018) § 
6:602 briefly discusses the situation similar to the case at bar.  It notes that it has been argued, 
but not case reported allowing such amendment as SBJLG proposes.  The Rutter Guide states,  

 
Because CCP § 472 provides that a party may amend “its pleading” without leave 
of court (on the conditions stated in § 472, ¶ 6:603 ff. and 6:610), it has 
been argued that, where a demurrer has been sustained with leave to amend 
and plaintiff files an amended complaint, the amended complaint may also be 
amended once without leave of court before defendant answers or demurs. 
 
However, there is no known reported decision permitting this. Also, the statutory 
wording that a party “may amend its pleading once without leave of court” may be 
interpreted to preclude an amendment to an amended pleading. 
 

 
 As Cross-Defendant provided no authority to support her addition of the new cause of 
action without leave of court, the demurrer is sustained, but without prejudice to Cross-
Complainant seeking a proper motion for leave to amend.  The Court reserves ruling on the 
merits of this cause of action.   
 
 
Cross-Complainant’s Request for Judicial Notice 
 
   Pursuant to Evidence Code §§ 452(d) and 553, Cross-Complainant requests the court to 
take judicial notice of the Amended Complaint filed by Sandra Vella-Andrade on February 10, 
2017, filed in C16-01673. 
 
 The unopposed request is granted.  The court takes judicial notice of the existence of the 
amended complaint. 

  

15.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
HEARING ON MOTION FOR ATTORNEY'S FEES 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
Dropped per fax of moving party. 
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16.  TIME:  9:00   CASE#: MSC18-01183 
CASE NAME: SHORES VS. ROMANUS 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY DAVID PATRICK ROMANUS 
* TENTATIVE RULING: * 
 
Continued to November 8, 2018 at 9:00 AM in Department 33. The court realizes that the 
moving party is anxious to have this motion heard as scheduled, but the court’s docket was 
simply too crowded to hear this motion on the date set. Although Anti-SLAPP motions are to be 
heard within 30 days of service, they may be continued when “the docket conditions of the court 
require a later hearing.” CCP §425.16(f) 

 

  

17.  TIME:  9:00   CASE#: MSC18-01688 
CASE NAME: GRUBER VS. FAGLIANO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WILLIAM FAGLIANO, CAREY CATALA 
* TENTATIVE RULING: * 
 
Vacated.  Dismissal filed. 

 

  

18.  TIME:  9:00   CASE#: MSN18-2023 
CASE NAME: MATTER OF LISA JOHNSON 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED  
SETTLEMENT  /  FILED BY CATALINA STRUCTURED FUNDING, INC. 
* TENTATIVE RULING: * 
 
Appear with Ms. Johnson. 

 

  

19.  TIME:  9:00   CASE#: MSN18-2098 
CASE NAME: RIVERA VS. AMAYA 
HEARING ON PETITION SEEKING ORDER RELEASING PROPERTY FROM 
CLAIM OF LIEN  /  FILED BY ARTURO RIVERA, KIRSTEN LEE KACZKA-RIVERA 
* TENTATIVE RULING: * 
 
Appear. 
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20.  TIME: 10:00   CASE#: MSC15-00574 
CASE NAME: MT DIABLO U.S.D.  VS.  CLAYTON VALLEY 
SPECIALLY SET HEARING ON: DETERMINING DOCUMENTS TO BE INCLUDED 
IN RECORD  /  SET BY DEPARTMENT 33 
* TENTATIVE RULING: * 
 
Appear.  

 

  

21.  TIME: 10:00   CASE#: MSN16-1356 
CASE NAME: CLAYTON VALLEY VS. MT. DIABLO U.S.D. 
SPECIALLY SET HEARING ON: SEE RELATED CASE C15-00574 
SET BY STIPULATION 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 
ADD-ON 

 

22.  TIME: 10:00   CASE#: MSC16-1673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
SPECIALLY SET HEARING ON: OBJECTIONS TO REFEREE’S REPORT AND 
RECOMMENDATION 
* TENTATIVE RULING: * 
 
Appear. 

 

 


